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STATE OF WISCONSIN
CIRCUIT COURT
Walworth county
	

	STATE OF WISCONSIN ex rel.
CARE FOR LAKE GENEVA, INC.,
231 Ridge Road

Lake Geneva, Wisconsin  53147


Plaintiff,

vs.

CITY OF LAKE GENEVA,

626 Geneva Street
Lake Geneva, Wisconsin  53147


Defendant.


	Case No. 




Case Code:  30701, 30703



	COMPLAINT


Plaintiff, Care for Lake Geneva, Inc., by its attorneys, Foley & Lardner LLP and McCormack & Egert, S.C., as and for its complaint against defendant City of Lake Geneva alleges as follows:
PARTIES

1. Plaintiff Care for Lake Geneva, Inc. (CLG) is a Wisconsin corporation that maintains its principal place of business at 231 Ridge Road, in Lake Geneva, Wisconsin.

2. Defendant City of Lake Geneva (the City) is a Wisconsin municipal corporation organized under Chapter 60 of the Wisconsin Statutes.  The City’s principal place of business and clerk’s office are located at 626 Geneva Street in Lake Geneva, Wisconsin.
BACKGROUND
The Zoning Litigation

3. In October 2009, Geneva Ridge Joint Venture (Geneva Ridge) filed a complaint against the City, among others, in the United States District Court for the Eastern District of Wisconsin, Case No. 09-CV-964 (the Zoning Litigation).  The Zoning Litigation concerned Geneva Ridge’s plans to develop 718 acres of real estate on the southeast side of the City (the Property).  

4. Geneva Ridge’s complaint alleged various causes of action for violations of the First Amendment and of the Equal Protection Clause of the Fourteenth Amendment to the United States Constitution, as well as violations of various state laws.

5. Upon information and belief, the City and Geneva Ridge engaged in mediated settlement discussions over a number of weeks in April, May, and June 2011.

6. The City and Geneva Ridge entered into a Confidential Memorandum of Understanding dated June 13, 2011 (the Memorandum).  A true and correct copy of the Memorandum is attached hereto as Exhibit 1.

7. By the terms of the Memorandum, the City agreed to amend the City’s Comprehensive Master Plan to redesignate the Property from a rural holding district, so as to classify it as planned neighborhood and planned mixed use.
8. In exchange for the City’s agreement to redesignate the Property, along with a payment from the City and its insurer in the amount of $2.1 million, Geneva Ridge agreed to provide “appropriate releases to all defendants” in the Zoning Litigation.

The City Council Meeting
9. The Lake Geneva City Council held a public meeting on June 13, 2011, in the City Council Chambers at the Lake Geneva City Hall (the City Council Meeting).

10. Before the City Council Meeting, the City Council provided notice of the meeting and an agenda for the meeting to the citizens of Lake Geneva.  A true and correct copy of the agenda is attached hereto as Exhibit 2.
11. According to the agenda, the City Council planned a closed session, pursuant to Wis. Stat. § 19.85(1)(g), “to confer with legal counsel who is rendering oral or written advice concerning strategy to be adopted by the body with respect to litigation which it is or is likely to become involved in re: Geneva Ridge Joint Venture and Peller Investments, LLC.”

12. The agenda did not provide notice that the City Council intended, in an open or in a closed session, to discuss or consider a proposal that would bind the City to amend the Comprehensive Master Plan.
13. Other than the agenda, no other notice was given to the public regarding the contemplated subject matter of the City Council Meeting.
14. During the City Council Meeting, the City Council convened a closed session.  According to the minutes of the City Council Meeting, the purpose of the closed session was “to confer with legal counsel who is rendering oral or written advice concerning strategy with respect to litigation which it is or is likely be become in involved in re: Geneva Ridge Joint Venture and Peller Investments, LLC . . . .”  A true and correct copy of the minutes of the City Council Meeting is attached hereto as Exhibit 3.

15. Upon information and belief, during the closed session the City Council considered and voted to enter into the Memorandum with Geneva Ridge, which bound the City to amend the City’s Comprehensive Master Plan in exchange for settlement of the Zoning Litigation.
16. Despite demands by CLG that the City grant it access to the Memorandum, as required by Wis. Stat. § 19.35(1), the City failed and refused to grant such access, forcing CLG to commence a mandamus proceeding against the City Clerk to obtain such access.  State ex rel. Care for Lake Geneva, Inc. v. Michael D. Hawes, Circuit Court for Walworth County Case No. 12-CV-1332.  The City did not provide a copy of the Memorandum until December 7, 2012, in response to that proceeding; CLG was unaware of the terms of the Memorandum until that time.
17. On March 14, 2013, CLG submitted a verified complaint to Daniel A. Necci, the Walworth County District Attorney, pursuant to Wis. Stat. § 19.97(1), requesting that Mr. Necci commence an action to enforce Wisconsin’s Open Meetings Law, Wis. Stat. §§ 19.81-19.98, with respect to the violations of that law complained of herein.
18. Though more than 20 days have passed since Mr. Necci received that verified complaint, he has failed to commence an action to enforce Wisconsin’s Open Meetings Law as requested in CLG’s verified complaint.  Accordingly, pursuant to Wis. Stat. § 19.97(4), CLG brings this action, on its relation, in the name, and on behalf of the State of Wisconsin.
COUNT I – VIOLATION OF WIS. STAT. § 19.83

19. CLG realleges and incorporates by reference the allegations of all the preceding paragraphs as if set forth fully herein.
20. The City Council is a “governmental body” within the meaning of Wis. Stat. § 19.83.  

21. As a governmental body, the City Council is required to hold every meeting in open session, upon notice to the public.
22. In addition, Wis. Stat. § 19.83 requires that all actions of the City Council must be initiated, deliberated upon, and acted upon only in open session, unless a specific exemption applies. 

23. During the closed session convened during the City Council Meeting, the City Council met to engage in governmental business.

24. Upon information and belief, a sufficient number of City Council members were present during the closed session to determine the City Council’s course of action on the Zoning Litigation and to vote to bind the City to amend the Comprehensive Master Plan.
25. The City Council violated Wisconsin’s Open Meetings Law when it considered and voted to enter into the Memorandum during the closed session, because the Memorandum bound the City to amend the City’s Comprehensive Master Plan, an action that is required to be taken in open session.

26. No exemption under Wis. Stat. § 19.85(1) applies to the City Council’s consideration of the Memorandum or to its vote to enter into the Memorandum.

27. The public interest in voiding the Memorandum outweighs the public interest in sustaining the validity of the Memorandum, because the citizens of Lake Geneva have a substantial interest in the approved uses for land in the City.  The citizens of Lake Geneva were deprived of that right because the City Council considered and voted upon the Memorandum, which bound the City to amend the Comprehensive Master Plan, in a closed session rather than an open session, in violation of Wisconsin’s Open Meetings Law.
COUNT II – VIOLATION OF WIS. STAT. § 19.84
28. CLG realleges and incorporates by reference the allegations of all the preceding paragraphs as if set forth fully herein.
29. As a governmental body, the City Council is required to provide public notice of the subject matter of any meeting of the City Council, pursuant to Wis. Stat. § 19.84.
30. The agenda published before the City Council Meeting failed to provide the citizens of Lake Geneva with notice that the City Council would be considering an amendment to the Comprehensive Master Plan during the City Council Meeting, either in open or in closed session.

31. The City Council violated Wis. Stat. § 19.84 by failing to provide public notice that it intended to convene a meeting during which it would vote to bind the City to amend the Comprehensive Master Plan.
32. Upon information and belief, the City Council may have held one or more meetings before or after the City Council Meeting to consider and vote on the Memorandum or one or more of its terms.  Each of these meetings, if any, violated the Open Meetings Law because the public was provided with no notice of any meetings of the City Council other than the City Council Meeting during which the Memorandum may have been approved.

33. The public interest in voiding the Memorandum outweighs the public interest in sustaining the validity of the Memorandum, because the citizens of Lake Geneva have a substantial interest in the approved uses for land in the City.  The citizens of Lake Geneva were deprived of that right because the City Council considered and voted upon the Memorandum, which bound the City to amend the Comprehensive Master Plan, without providing the notice required under Wisconsin’s Open Meetings Law.
WHEREFORE, Care for Lake Geneva, Inc. requests that judgment be entered in its favor and against the City of Lake Geneva as follows:
A. Declaring that the City Council violated Wisconsin’s Open Meetings Law as alleged in this complaint;
B. Declaring that the Memorandum is void pursuant to Wis. Stat. § 19.97;
C. Awarding CLG its actual and necessary costs of prosecuting this action, including reasonable attorney’s fees. 
	
	Foley & Lardner LLP
By:


Thomas L. Shriner, Jr.
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